1 BEFORE THE
SHORELINES HEARINGS BOARD
9 STATE OF WASHINGTON
3 IH THE HMATTER OF A SHORELINE )
VARIANCE PERMIT ISSUED BY MASON )
4 COUNTY TO RODRIK NILSSON, and )
APPROVED BY WASHINGTON STATE }
5 DEPARTMENT OF ECOLOGY. )
}
6 G.8. and M,L. HOUGHTON, ]
]
7 Appellants, } SHB No, 84-56
}
8 V. i FINAL FINDIKGS OF FACT,
} CONCLUSIONS OF LAW AND
g MASON COUNTY, RODRIK MNILSSON, } ORDER
and STATE OF WASHINGTON, )
10 DEPARTMEHT OF ECOLOGY, )
)
i1 Respondents, )
}
12
13 This matter, the appeal of a shoreline variance approval for a
14 fence on Hoods Canal, came on far hearing before the Shorelines
15 Hearings Board; Lawrence J, Faulk, presiding, Gayle Rothrock, Wick
16 Dufford, Rodney M. Kerslake, Nancy R. Burnett, and Robert Schofield,
17 Members, on March 4, 1985, at Shelton, Washington. The proceedings
18 were officially reported by Lisa Flechtner.
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Appellant=s G.5. and M.L. Houghton represented themcelvers,
Recspondent Macson County was not represented, .Reﬁpondent bDepartnent of
Ecolugy was represented by Assistant Attorney General Allen T. Miller,
Jr,. Respondent Rodrik Nilsson was represented by Attorney Brooke
Taylor.

Witnesses were sworn and testified. Exhibits were adnitited and
reviewad and oral argument was heard, From the tectimony, evidence
and argument the Board makes thece

FINDINGS OF FACT
I

The subject development is a 6 x 30 foot long fence located in
Mason County on the west chore of Hood Capnal approximetely two-thirde
of a8 nile south of Lilliwaup., The Mason County Shoreline Haeter
Program {(MCSMP) de<ignation of the area 1s urban; Ilood Canal 1tself 1
a shoreline of statewide significance as designated in the Shorelipe
Management Act {SMA). Lots in the area are developed, with permanent
and vacation residences,

11

Reepondent Rodrik MNilsson seeks approval from the Shorelines
Hearings Board of a variance granted by Mason County and the
Department of Ecology for a fence which they built without a permit,
The fence is rolid, measures & feet x 30 feet and 1s constructed of
cedar, It is located along the boundary between the Nilsson beach
property and & county parking area to the north, The fence 1% located
within the fifteen-foot setback from the line of ordinary high water
FINAL FINDINGS OF FACT,
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and does cause some view blockage to appellant, Houghton.
III
Respondent Nilsson and his family have owned and used the property
since 1979, It concsists of 215 feet of waterfront on which they have
replaced the original bulkhead with a substantial new one, have added
approximately 400 yards of fi1ll to restore the uplands, and have
restored and added onto the older home located on the property, all
with appropriate permite. The county property consists of landfill
behind rock rip-rap along the beach, forming a public parking lot
which provides public parking and access to the beach, and ic
typically used by the public, as well as the Houghtons and thexr
neighbors, to park automobiles, boats and trailers, Because of the
fi111 added by the County for construction of the public area, the
elevation of the parking lot is unnaturally high, and above that of
the Nilsson property.
v
On May 8, 1984, respondent Nileson applied for an "after the fact™®
substantial development permit and variance for the subject fence.
The purpose of the fence according to respondent Nilsson is top (1)
provide both a physical and visual screening of his property from the
public parking lot; and (2) disceourage trespassing by the public on to
respondent Nilsson's beach property.
v
On July 24, 1984, the HMason County Shorelines Advisory Board
declined to advise the commiseioners on respondent N:ilsson's
FPINAL FINDINGS OF FACT,
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application for a variance, On August 27, 1984 the Macon County
Comnmissioners granted the variance application. On Sephtember 24,
1984, the Department of Ecology approved the variance,
VI
Feeling aggrieved by the decisilon, the appellante requested review
by this Board on October 24, 1984, On Kovember 16, 1984, the request
for review was certifred by the Department of Ecdlogy. A pre-hearing
conference wae¢ held on Novenmber 30, 1984.
VIl
any Conclusion of Law which is deemed a Finding of Fact 1s hereby
adopted a¢ =uch.
From these PFPindinge the Board comes to these
CONCLUSIONS OF LAW
1
The Shorelines Hearinge Board reviews applications for <horeline
permits de novo, conscious, of course, that the burden of proof is on
the appellant in this ca<e, The guestion to be decided by this Board
12: Is the &' by 30" long fence, already constructed, consictent with
the Shoreline Management Act {SMA) and the HMason County Shoreline
Master Program (NCSIHP), particularly the variance criteria adopted
pursuant thereto.
I1
The major policy conciderations of the Shoreline Nanagement Act of
1971 are set forth in RCW 90.58.020. Two major policy considerations
are <et forth in different portions of thic =section of the statute, a<
follows;
FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW & ORDER
SHB No., B84-56 4



= I 4 L R~ T - T

-3

19
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25
26
27

It is the policy of the state to provide for the
nanagement of the shorelines of the state by planning
for and fostering all reasonable and appropriate
uses, This policy is designed to insure the
development of these shorelines in a manner which,
while allowing for limited reduction of rights of the
public in the naviagable waters, will promote and
enhance the public interest. This policy
contemplates protecting against adverse effects to
the public health, the land and its vegetation and
wildlife, and the waters of the state and their
aquatic life, while protecting generally public
rights of naviagation and corollary rights incidental
thereto,

Permitted useg in the shorelines of the state
shall be designed and conducted in a manner to
mininmize, insofar as practical, any resvltant damage
to the ecology and environment of the shoreline area
and any interference with the public's use of the
water,

IT1
The Sheoreline Mangement Acht does not reguire that there be a
compensating public benefit to offset the private benefits from every
development permit which is issved, but simply reguires that the
public interest be considered in the processing of permits for any

shoreline development, Portage Bay-Roanoke Park Community Council v,

The Shorelines Hearings Board, 92 Wn.2d 1, 593 P.24 151 (1979). In

that case, the Washington Supreme Court upheld a decision by the
Shorelines Hearings Board allowing the issuance of a permit for a
floating walkway and services facility for eight houseboats,

The screening fence constructed by Nilssons does minimum damage Lo
the ecolegy or environment of the subject shoreline area, and does not
interfere with the public’'s use of the waterfront., This County "park”
FINAL FINDINGS OF FACT,
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provides the public with parkuing facalitres, and direct access to HOO
Canal, Although i1t may have been easier for neighbors and visitors to
Ehe park to trespass on Nilscon's proverty Lo goin accesc to the water
the Board believes they had no right to do so.
v
The “ason County Shoreline Master Program (MCSMP), Section

7.20.010 deals with development within the 15 foot setback, It reads
at followe:

Setbacks = the mininum sebback for buildings
chall be 15 feet from the line of ordinary high
water, provided that structures chall not extend
peyond the common line of neighboring structure=, and
new conctruction shall not <substantially reducge the
view of neignboring structurecs, (Section 7,20.010(c).

The fence 12 not =et back fifteen feet from the line of ordinary
high water; therefore 1t reguires & variance 1f 1t 1s to comply with
the {NCSHP}).

v
The MCSMP allows variances to be granted under the following

conditions:

Yariances deal with <pecific regquirementes of thaie=
ordinance and the objective i< to grant relief when
there are practical difficulties or unnecesary
hardships in the way of carrying out the strict
letter of thie ordinance, The property owner must
chow that if he complies with the provisiocns, he
cannot nake any reasonable use of his property. The
fact that he might make a grester profit by using his
property in a nanner contrary to the intent of the
ordinance is not a c<ufficient reason for a variance.
A varlance will only be granted after the applicant
can demonstrate the following:

A) The hardship which serves as a basic for the
granting of a variance is specifically related to the

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & CRDER
SHB llo, B84-50 6
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property of the applicant,
B) The hardship results from the application of
the requirements of the Shoreline Management Act and
this ordinance, and not from, for example, deed
restrictions or the applicant's own actions.
C) The variance granted will be in harmony with
the general purpose and intent of this ordinance,
D) Public welfare and interest will be
preserved; if more harm will be done to the area by
granting the variance than would be done to the
applicant by denying it, the variance will be
denied, HMCSMP.Section 7.28.020.
Vi
The only reasonable use of the Nilsson beach i1s for recreation,
Cn private residential property this usge includes an entitlement to
certain qualitative values expressed in the term quiet enjoyment. In
this sense, without the fence, the only reascnable use available to
respondent and his family is effectively precluded.
VII
The first reguirement of the variance criteria (A}, is met because
the besach in gquestion is in full view of the adjacent public parking
area and provides more attractive access to the water than is
available in the County "park." Respondent Wilscon built a fenpce in
the setback area in response to these physical realities to protect
his privacy and prevent the public from trespassing on his beach from
the public property next door, 1In other words, without the fence
respondent Nils<on would suffer a hardship not of his making.
VITI
The second requirement of the variance criteria (R} is met because
the hardship (no structure within the fifteen-foot setback) is )
directly imposed by the HMCSHP.
FINAL FINDINGS OF¥ FACT,

CONCLUSICNS OF LAW & ORDER
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The third requirement of the variance criteria {(C) is met bhecause
the general purpose and intent of the MNISHP {variance procedure) is
*,...t0 grant relief when there are practical difficulties or
unneceseary hardshipe in the way of carrying ocut the strict letter of
thie ordinance.”™ This Board believes that thi= quoted objective would
be served by the granking of the var:ance requected by the Nilerons,
X
The fourth requirement of the variance criteria (D) 1<¢ met because
+hre Board believec that more harn would be done 25 the applicant by
denying 1t than would done to the public by granting it, However, we
wieh %0 emphasize that thic decision rectc entirely on 1ts unigue
Facts and cannot <erve a< a precedent for future beach Fences. The
compartnentalizations of the chorelines Dy & series of barriers
between lots on a broad scale would be lamentable eventuality--one
which 15 certeinly not envicioned in ewther the SMA or the MCSHP. (e
wich to provide no encouragenent for other developments of this kind.
XI
A1l UCSMP variance criteria mucst be met before a variance may be
granted., Appellants hsve failed to show that the =cub)ect fence does
not meet all the variance critera, Accordingly, Mason County's
granting of the variance should be affirmed.
Al
Any Finding of Fact which i¢ deemed a Conclus=ion of Law is hereby
adopted a< =cuch.
Fron thece Conclucione the Board anterc this
FINAL FINDINGS OF FACT,
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ORDER
The instant variance application decision by the Mason County

Commicsion is affirmed,

DATED this //<Z2 gay of , 1985,

INES H INGS BOARD
UA.‘J/L\W%""
LA X L

ENCE J?\E&E}ﬁ, Chalrman

GAYLE JROTHROCK, Vice Chairman

ck |

WICK DUFWURD, Lawyer Member

RODNEY

LAKE, Hember
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NANCY R. BBﬁNETT} Membér

Ve te Shal 0

ROBERT SCHOFIELD, Hembqs
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